OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Albert J. Hutacn
County Attorney
Trinity County

Groveton, Texes | P
{ \
Dear Sir: Opinfon No. 0-2341
: Re: Arre ithout warrant -
Druﬁitggtsd in' & publio
placEi—_ .
\ \
We are in receipt of §0 letter of rscent dats in

- \/
"May an officerlegui t, without a
public place?"

You refer the ¢ase of nett va, State, 124 S.WV.
(24) 359, and say that“{n that. case¢ the court strongly inti-
mated that 1t wopld pold\that & sheriff or constadle is not
authorized to meke n*Q:r qt undsér the ocircumstanoss of your

‘question as stateld abov \\ N

thg\papcrs on file in the Court of
Criminal A case, in eddition to sgeain re¢ad-
ing the The histeory of the Bennett case
15 2.0 S . .

Fe di ce -sét appellant was in auch condition, aml attempted
; pfest without a warrant. Appellant resisted and

frox him and struck the orricar on the head, inflicting painful
wounds. A bystander came to the rescus of the policexnan, eand
the two overpowsred appellant, handeuffed him, snd took him to
the police station.

The case wes appesled to the Court of Criminal Appesls
on the ground of insufficiency of the evidence, the contention
being that since thers was no evidence of any condudt on the
ﬂﬁ%\ part of sppellant in the nature of a breéach of the psasce, the
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officear had no right to arrest; therefore, appellant was
Justiflied in using reasonable foroce to prevent his illegal
arrest. The State contendad that since there wes evidancs
of appellant's being drunk in a publie place, the officer
had the right to errest without & warrant, drunksnness be-
ing en offense "egainst the public peace.” Based upon this
terpretation, the State charged appellant with an aggra-.
vated assault under Section 1 of Artiele 1147, Fenal Code.

The record ralling to show that notlce of appeal
was duly recorded in the minutes of the court, en original
sonsideration the appeal was dismissed (12, 38.W. 359). Upon
perfection of the record, the sppeal wasa reinstated, and the
caune reversed and remended. The oplinion thue dirscting read
in part as follows:

"It does not appear from the tsstimony
that prior to the time of his arrest, appellant
had done or said anything which would come with-
in the meaning of a bresch or d4isturbance of
ths peace, AV the time the officer first saw
him, he wesa standing in the doorway at the ele~
vator in the Twymon Building within a bloek of
the courthouss.

"Art, 212, C. C. F. provides:

“tA peacs offlcer or any other person, may,
without warrant, arrest an offender when the of-
fense is committed in his presence or within his
view, if the offenss iz ons classed as a falony,
or a8 an offensa against the public peace.’

"Therefore the arrest of appsllant withcut
a warrant when he was coanmitting neither a breach
of the peace or & felony was not authorized dy
law unless & local ordinence authorized such ar-
rest. See “illiems v. State, 64 Tex. Crim. Rep.,
491. Since there i3 no proof in this record of
such an ordlnence, the question must be decided
by Art. 212, C. C. P., as above set out, and the
general laws of this state.

"In the case of Xing v. State, 103 3.W, (24)
754, this court said:

"!Drunkenness is not classed as & felony,
neither is it an offense against the public peace.'

nThe only distinction between the instant cese
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and the one quoted from is that the officer in
the latter case attempted to arrest ¥ing with-
out a warrant at his resldence, whereas in the
instant case the officer attenpted to arrest
appelliant for being drunk in a pubdbliec place,

"The state failed to show that the police-
man had a legal right to make or attempt to maske
the arreat without a warrant. If the arrest was
illegal, appellent had the right to resist, or to
extricate himself from said arrest, and under such
ecircumstances hed s right to resort to such force
as was resscnably necesgsary to accompliesh that
objective."

The State filled a motion for reheering, citing Arti-
cles 998 and 999, Revised Civil Stetutes, 1925, 15 Texas Juris-
prudence 300 end Fratt vs. Brown, 80 Tex. 608, 16 S.W. 443,

Uron reconsideration, the Court of Criminal Appeals
withdraw its opinion as partially qucoted above, and discuss-
ing the autborities oited by the Ctats, granted the motion and
affirmed the case. The authorities cited in the State's motion
for rehearing and discuzmsed by the court established the right
of city marshals and policemen t¢ arrest for drunkenness 1n a
public plece without warrant on the ground that same consti-
tutes disorderly conduct par se, irrespective of whethsr there
is adaditional m%soonduof con;fItuting a braach of the peace.
That the granting of the State'a motlon was founded on such
theory ia attested by the final paragrephs cf Judge Graves'
opinion: 1

"Thus believing we bold that pollcemen have

the power under the statute to arrest without
warrant persons found in s state of drunkenness
in a public place, within their Jurlsdiction,
and that drunkenness in such place is disorderly
conduct.

e are eware that this holding evidsnces a
diffsrant Tule for sheriffs and constabies from
that of policemaen. The former are not inciluded in
irts. .C.O. but fInd their powsrs
anumerate f
which articles mey no clude the power tO Arres
¥or dlsorderly conduct withoul & warrant., This
1sads us tO make tha estion GO the Leglslaturs

{ailation i8 nesded to piece both

that proper legis

classes 0f psace g%fgetisgon an sgusl rootigf Tel-
ntive to the arrest of intoxicated perecns out
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a warrant where the offense is committed in such
offiosrs' presence." (Emphasis ours.)

From the sbove and foregoing, it is our opinion that
unless there is other and additional evidence then mere intox-
ication in a publie place, sheriffs and constables do not
have the legel right to arreat one so violating Article 477,
¥enal Cods, unless such of ficers first procure & warrant of
arrest, vhile police officers of a ¢ity may lawfully meke an
arrest without a warrent under the same state of faots. Al-
though the opinion in Bennett vs. Jtate, supra, was released
by the eourt prior to our last legislative sesgion, and ap-
pellant's motion for reheasring was overruled while ths Legis-
lature was in session, no emendment to the statute was passed.

“s have been unabls to find a further expression by
the Court of Criminal Appeels since the Bennett case. In the
cegs of Clark va. West, 126 S.7. {24) 56%, the Court of Civil
Appeals at X1 Faso held in an opinion rendersd January 19,
1939 (rehearing denied, March 23, 1939) that if a deputy sher-
iff placed one under arrest, without a warrant, on a chargs of
drunkenness in & public place, the arrest was a lawful one;
but investigetion discloses a writ of error was granted by our
Suprems Court, and the cese has not yet been disposed of. Re-
gardless of the outcome of the oivil suit of Clerk vs, West,
since the Court of Criminal Appeals is the court of exclusive
and finsl jurisdiction in c¢riminel cases, its interpretation
as stated in the Bennett case¢ 1s binding upon peaces orfficers
in enforcement of the criminal law,

-

Yours very truly
ATTORNEY GENERAL OF TEXAS
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